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PROTEST OF CLEAN ENERGY PARTIES

Pursuant to Rule 211 of the Federal Energy Regulatory Commission’s (“FERC” or
“Commission”) Rules of Practice and Procedure,’ the Sustainable FERC Project, Natural
Resources Defense Council, Sierra Club, American Wind Energy Association, Alliance for
Clean Energy New York, and Advanced Energy Economy (collectively, “Clean Energy Parties”)
respectfully submit this Protest in response to the Federal Power Act (“FPA” or “the Act”)
Section 2062 complaint (“Complaint”) filed on October 14, 2020, by Cricket Valley Energy
Center LLC (“Cricket Valley”) and Empire Generating Company, LLC ( “Empire Generating”)
(collectively, “Complainants”) against the New York Independent System Operator, Inc.
(“NYISO”) in the above-captioned docket.

Specifically, Complainants request fast-track processing and the issuance of an order on

or before December 31, 2020, finding that the offer floor rules set forth in Attachment H to

118 C.F.R. 8§ 385.211 and 214.
216 U.S.C. § 824e.



NYISO’s Market Administration and Control Area Services Tariff (the “Services Tariff”)® are
unjust, unreasonable, and unduly discriminatory and establishing a replacement rate.

For the reasons set forth herein, the Clean Energy Parties protest the Complaint and urge
the Commission to reject it because Complainants have failed to demonstrate that the existing
rate is unjust and unreasonable and because the proposed expanded Minimum Offer Price Rule
(“MOPR”) is not just and reasonable. The Complainants have also failed to establish a need for
fast track review. Clean Energy Parties also urge the Commission to provide an opportunity for
stakeholders to work through its shared governance process and the New York Public Service
Commission’s (“NYPSC”) resource adequacy proceeding to explore opportunities to durably

integrate policy with NY1SO’s capacity market design.*
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l. SUMMARY OF ARGUMENT

The complaint filed by Cricket Valley Energy Center, LLC and Empire Generating
Company LLC is meritless and must be rejected by the Commission. These two uneconomic gas
generators seek to transform NYISO’s capacity market from a tool designed primarily to ensure
cost-effective resource adequacy into a mechanism to prop up generation resources not needed
for reliability. As explained in the written testimony of Dr. Kathleen Spees and Dr. Samuel A.
Newell of The Brattle Group, The Economic Impacts of Buyer-Side Mitigation in New York 1SO
Capacity Market, the economic theory underlying this complaint is fundamentally flawed and
would yield a “capacity market that excludes a large majority of the fleet, with market clearing

outcomes having no relationship to underlying supply and demand fundamentals.”

The Brattle Group’s analysis shows that expanding NY1SO’s Buyer-Side Mitigation
(BSM) rules as requested in the complaint would result in almost 3,900 UCAP MW of redundant
gas- and oil-fired plants clearing the capacity market over the next decade that otherwise would
have been replaced by state policy resources. This amount is supplemental to the over 3,000
UCAP MW of thermal plants that would be unnecessarily retained over the next decade by the
BSM as it already applies in more limited areas of New York. Drs. Spees and Newell estimate
the total cost to New York consumers of the MOPR expansion sought by this complaint at $1.3

billion annually by 2030. Rarely do consumers get so little for so much.

Complainants have failed to meet their burden under Section 206 to establish that the
existing capacity market rules, including the offer floor rules, are unjust and unreasonable. First,
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Complainants have not established that the allegedly low capacity prices caused by unmitigated
participation of state policy resources imperils resource adequacy. NYISO is currently
oversupplied with capacity and low capacity prices are indicative of a high level of resource
adequacy in a capacity market with a downward sloping demand curve like NYISO’s. Second,
the complaint fails to establish that the state policies it targets reflect any exercise of buyer-side
market power or attempt at market manipulation that would justify mitigation, nor would its
proposal balance the risks of over- and under-mitigation, as part of the necessary standard for
setting just and reasonable rates. Instead the Complaint proposes precisely the opposite — a
sweeping change that would enrich existing generators at customer expense without
corresponding benefit, that creates more harm than benefit, that is not tailored to the scope of any
actual ability or incentive to suppress capacity prices, and fails to balance the interests of

investors and consumers.

Third, while Complainants contend that NYISQO’s capacity market rates are unjust and
unreasonable simply because those rates reflect costs and benefits created by state policy, this
argument is unavailing. Complainants’ contention that FERC should purify its markets of the
impacts of public policy is both futile and likely to be implemented in a discriminatory manner,
especially when considering the substantial historic and ongoing subsidies that have benefited
fossil generation. More fundamentally, Complainants are incorrect that the influence of state
policies on markets renders the prices unjust and unreasonable—such policies actually work to
correct for well-established market failures (environmental externalities) and to rationalize

supply and demand.

Fourth, Complainants have not shown that they have been deprived of their constitutional

right to an opportunity to recover their costs as a result of the current NY1SO capacity rates. The
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record establishes that merchant gas generators in New York including one of the Complainants,
attribute their financial headwinds to low energy prices and higher than expected costs, not
lower-than-expected capacity costs. Moreover, any impacts of New York public policy on the
revenues these facilities can earn should have been foreseen by investors, as New York has been

pursuing increasingly ambitious decarbonization policies for nearly two decades.

Fifth, Complainants take a shortcut in their argument that the status quo is not just and
reasonable in NY1SO—urging a facile transposition of the broad MOPR the Commission
recently imposed upon PJM to NYISO without considering factors unique to NYISO.
Complainants fail to consider the differences in how NYISO’s capacity market works with other
facets of the ISO and state regulatory structure to ensure resource adequacy, and the unique

circumstances arising in a single-state 1SO.

Finally, while simultaneously failing to develop a thorough analysis, put forth the factual
record necessary to support its sweeping request, or assemble a significant coalition,
Complainants simultaneously seek to circumvent entirely the stakeholder process that would best

assist in developing the necessary record.

While Complainants have failed to meet their burden to show that the existing rates are
not just and reasonable, they have also failed to establish that the replacement rate they call for is
just and reasonable. Complainants’ proposal to expand BSM to state environmental policy
resources in the entire NYISO market relies on a deeply flawed theory totally detached from
fundamental economic principles — including those Complainants purport to hold sacrosanct —

and fails to meet statutory requirements to ensure just and reasonable rates that are not unduly



discriminatory. As a result, Complainants fail to establish the record necessary for the

Commission to justify application of the PJIM MOPR to the NYISO capacity market.

As a threshold legal flaw, Complainants’ legal theory fails to conduct statutorily required
balancing of consumer costs against investor benefits and fails to protect consumers from

excessive rates.

The basic premise of Complainants’ proposed replacement rate is that NY1SO should
protect the competitiveness of its market by offsetting or otherwise nullifying the benefits certain
suppliers receive as a result of state policies, so as to protect revenues and market share for
resources that don’t receive similar benefits. As explained by The Brattle Group, which
routinely advises NY1SO and the NYPSC on the economics of its markets, the Complainants’

economic arguments are incomplete and flawed.

Those arguments first fail to acknowledge that the state policies at issue address well-
understood market failures such as environmental externality costs, and are thus not subsidies
distorting the market but instead policy-driven corrections that improve the efficiency of the
market. Next, Complainants inaccurately characterize the low market prices of state policy
resources as reflecting inappropriate “price suppression” that threatens the long-term capacity
market supply, when in fact compensating non-emitting resources for their environmental value
simply lowers their net cost of production and makes them correctly appear more competitive as
capacity providers with high energy and ancillary services value. Brattle also explains why MOPR
IS unnecessary to preserve reliability in a market with a downward sloping demand curve, where
low prices are an indicator of a high degree of resource adequacy, rather than a warning sign it

may be under threat.



Contrary to Complainants’ assertions that MOPR is needed to protect their investments
from regulatory risk, a market where prices are artificially increased by a rule as contested and
legally problematic as the MOPR does not lay a foundation for stable investment, and would in
fact undermine the greater degree of investment certainty that Complainants purport to seek. The
greater uncertainty and instability associated with MOPR not only arises from the fact that it may
be overturned by a court or reversed by a future Commission, but also the increasing probability
that states committed to achieving decarbonization goals will leave capacity markets or FERC-
jurisdictional markets altogether. Expansion of MOPR will not yield just and reasonable rates in
NYISO—instead FERC should return this tool to its narrow original purpose of mitigating the

exercise of buyer-side market power.

Finally, expanded MOPR would not be just and reasonable because FERC lacks the
authority to implement a wholesale market rule that so thoroughly and intentionally usurps the
state’s prerogative to regulate generation facilities and generally enact policies to address
environmental and social impacts of these facilities. By defining the problem as the impact of
legitimate state policies on markets and then tailoring the scope of the remedy to undo the effects
of those policies, FERC infringes on an area of state authority. Additionally, the Commission
should view Complainant’s arguments with even greater skepticism because of unique aspects of
the New York ICAP framework. The unique interplay of the ICAP market with state-
jurisdictional reliability criteria, which Congress specifically allowed to exceed otherwise-
applicable national reliability rules, should give the Commission pause before adopting the bull-
in-a-china-shop approach that Complainants seek. The “Clean MOPR” would result in

mitigation of lawful state aims, while upsetting a carefully designed reliability and capacity



procurement construct in which NYISO plays an essential role. The Commission should instead

uphold New York’s ability to pursue lawful goals untethered from affecting wholesale markets.

Clean Energy Parties therefore urge the Commission to promptly dismiss this complaint.

1. BACKGROUND
A. The purpose of capacity markets is to support reliability at minimal cost to
consumers through price signals capable of guiding the orderly entry and
exit of resources.

Electricity capacity markets are a means to an end, not an end in themselves.® Their
purpose is to protect the public from any excessive costs for maintaining resource adequacy,
which is the ability of the electric system to supply electrical demand and energy requirements at
all times. In most of the United States, the electric system is considered “adequate” if the system
has enough supply available to ensure that an involuntary loss of load (blackout) occurs no more
than once every ten years.® Capacity markets, like competitive wholesale markets generally, are
intended to provide reliable electric services at the least cost possible. Ensuring adequate
resource capacity involves a complex combination of forecasting demand and providing
sufficient incentives to ensure future supply will be on line to meet that demand; capacity
markets are just one of several approaches to tackling this issue.

All competitive wholesale markets operated by regional transmission organizations or

independent system operators (“RTO/ISOs”) employ energy and ancillary service markets to

provide electricity to customers on a short-term basis. These short-term markets reflect the

5> New York State Pub. Serv. Comm’n. and New York State Energy Research and Dev. Auth. v. New York Indep. Sys.
Operator, Inc., 173 FERC { 61,060, Glick Dissent at P 15 (Oct. 15, 2020).

& Johannes P. Pfeifenberger, Kathleen Spees, Kevin Carden, Nick Wintermantel, Resource Adequacy Requirements:
Reliability and Economic Implications, at 5, The Brattle Group, (Sept. 2013),
https://www.ferc.gov/sites/default/files/2020-05/02-07-14-consultant-report.pdf



https://www.ferc.gov/sites/default/files/2020-05/02-07-14-consultant-report.pdf

marginal cost of system operations at granular locational levels and short time intervals.” They
provide incentives for long-term resource investment (retirement or new entry) by providing a
basis for forward price expectations. The revenues from marginal cost pricing, however, are not
enough to cover the costs of resources at a level necessary to meet reliability standards.®
RTO/1SOs therefore employ a variety of approaches (including contracting, scarcity pricing, and
capacity markets) to supplement the signals provided by the energy and ancillary services
markets to facilitate new investment, retirement decisions, and participation by demand
response.

Capacity markets employ a market-based approach to address the “missing money” that
resources need to remain viable but are unable to earn solely by providing energy and ancillary
services. Specifically, they provide price signals through a competitive capacity auction design
that sets prices at the intersection of sellers’ capacity market supply offers and the administrative
demand curve in each transmission-constrained location and system-wide. Under this
framework, the market produces prices consistent with supply-demand conditions. The market
produces low prices when there is more than enough supply to meet resource adequacy needs,
and it produces high prices when capacity supply is scarce.® Capacity markets are thus a
mechanism for attracting new investments and retaining supply, in which private parties may
respond to competitive pricing signals to enter the market when supply is tight (and prices are
high) or exit the market when supply is long (and prices are low).

Efficient outcomes in capacity markets rely upon resources competing with each other to

require as little capacity market revenue as possible to cover their going forward costs. For the

7 Devin Hartman, Enhancing Market Signals For Electric Resource Adequacy, at 5, R Street Policy Study No. 123,
(Dec. 2017).

81d.

° Brattle Testimony at 9.
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market to be truly competitive, resources must have the flexibility to reflect and bear the risk of
their own expertise, experience, technology, risk tolerance, and whatever else might provide
them with a competitive advantage in the quest to provide capacity at the lowest possible
cost.? Capacity sellers offer their resources into the market at the minimum price they are
willing to accept to come online or stay in the market.!* For any given resource, the minimum
price they are willing to accept is driven by a number of factors including primarily: (a) costs
associated with bringing new supply into the market or maintaining an existing facility that needs
re-investment; and (b) minus any anticipated net revenues that could be earned from energy
markets, ancillary service markets, or other revenue sources (such as sales of renewable energy
credits (RECs), steam, or gypsum).'? Many sellers also adjust their capacity offer price based on
any bilateral sales agreements for capacity or any co-products they may produce; as well as
based on their long-term view of future energy and capacity prices.™® Sellers that are able to pre-
sell most of their capacity or energy through bilateral contracts would typically have their going
forward costs covered by their anticipated revenues and so, using the formula above, would offer
into the capacity market at a zero price, as would most sellers that have already come online and
have few going-forward capital investments.*

The “correct” capacity price in a competitive and efficient market is the one that
accurately reflects underlying fundamentals of supply and demand, and can accurately price
signal when and where capacity investments are needed (and when high-cost resources can

retire).*® When new resources are required to offer capacity at administratively-determined

10173 FERC 1 61,060, Glick Dissent at P 5 (Oct. 15, 2020).
1 Brattle Testimony at 9.

22 4.

1B .

4.

151d. at 12.
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prices (i.e., price offer floors) that negate out-of-market revenues, it creates a systemic bias in
favor of existing resources and curtails resources’ incentive and ability to compete across all
possible dimensions.*® This bias has a chilling effect on the development of new technologies
and resources needed to satisfy state or federal public policies and slows the transition to a
cleaner, more advanced resource mix. Ignoring out-of-market revenues also undermines the
integrity of the capacity market because the set of resources selected in market auctions do not
reflect the lowest-cost or most efficient means of ensuring resource adequacy. The capacity
market thus becomes a mechanism for propping up prices and protecting incumbent generators
that tend to be old, inefficient, and highly polluting. Market rules that establish administratively-
determined prices to negate out-of-market revenues are inefficient and anti-competitive.’

B. New York State has unique authority over resource adequacy and
reliability.

Prior to the restructuring of the State’s electric industry in the 1990s, the New York
Public Service Commission (“NYPSC”) ensured that vertically integrated investor-owned
utilities (“10Us™) maintained adequate amounts of system resources to reliably serve customers.
The 10Us were also members of the New York Power Pool (“NYPP”), which employed an
Installed Reserve Margin (“IRM”) that required the IOUs to maintain generation levels
sufficiently above forecasted peak demand to meet the one loss-of-load day per ten years
reliability standard. 8

In accordance with electric industry restructuring initiatives, the NYPSC approved the

transfer of operational control over certain transmission assets from the IOUs to the NYISO in

% 1d.
171d. at 13-16.
18 See generally NYPSC, Case No. 29409, Plans for Meeting Future Electricity Needs in New York State.

12



1999.%° As a condition of this transfer of control, the IOUs’ responsibility for maintaining
applicable levels of capacity was delegated to the NYISO to ensure that the competitive market
would maintain the reserves needed to ensure reliability (i.e., to meet the IRM). Since the
NYISO was established, resource adequacy in New York State has been maintained through a
series of state-administered and NY SO tariff processes that build on the ICAP arrangements that
were established by the NYPP, and are subject to review and approval by both the NYPSC and
FERC.

Despite electric industry restructuring, New York State maintains significant authority for
electric reliability. Under state law, NYPSC remains statutorily obligated to address resource
adequacy matters that fall within its statutory authority under the Public Service Law, including
its duty to ensure that electric service is provided in a manner that is “safe and adequate and in
all respects just and reasonable.”?° And, it has further authority to “encourage [jurisdictional
entities] to formulate and carry out long-range programs . . . for the performance of their public
service responsibilities with economy, efficiency, and care for . . . preservation of environmental
values and the conservation of natural resources.”?! To carry out its obligations, the NYPSC has
“power to order such reasonable improvements as will best promote the public interest, preserve

the public health and protect those using such . . . electricity.”??

¥ NYPSC, Order approving transfer of operational control and of physical and deferred assets from the investor-
owned utility Member Systems of the New York Power Pool to the New York Independent System Operator, Case
No. 99-E-0745, Joint Petition of Central Hudson Gas & Electric Corporation, et al. (Sep. 21, 1999).

20N.Y. Pub. Serv. Law § 65(1).

ZLN.Y. Pub. Serv. Law § 5(2). See Consol. Edison Co. of N.Y. v Pub. Serv. Comm’n of State of N.Y., 47 N.Y.2d 94
(1979) reversed on other grounds (describing the broad delegation of authority to the Commission and the
Legislature’s unqualified recognition of the importance of environmental stewardship and resource conservation in
amending the N.Y. Pub. Serv. Law to include § 5).

22N.Y. Pub. Serv. Law § 66(2) (The Commission also has authority under this section to “order reasonable
improvements and extensions of the works, wires, poles, lines, conduits, ducts and other reasonable devices,
apparatus and property of...electric corporations and municipalities.”).
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The FPA generally reserves resource adequacy matters to states by expressly reserving
the right for states to exercise jurisdiction “over facilities used for the generation of electric
energy or over facilities used in local distribution.”?3 The FPA also reflects the nexus between
resource adequacy and reliability matters by authorizing FERC to “develop and enforce
compliance with reliability standards” covering the bulk power system. However, it explicitly
prohibits FERC from *“order[ing] the construction of additional generation or transmission
capacity or to set and enforce compliance with standards for adequacy or safety of electric
facilities or services.”?* Moreover, FERC’s jurisdiction over reliability standards preserves the
“authority of any State to take action to ensure the safety, adequacy, and reliability of electric
service within that State, as long as such action is not inconsistent with any reliability standard,
except that the State of New York may establish rules that result in greater reliability within that
State, as long as such action does not result in lesser reliability outside the State than that
provided by the reliability standards.”?® Thus, Congress conferred upon New York State the
unique authority to impose stricter reliability rules than national and regional requirements set by
FERC.

NYISO’s operation of the New York State Bulk Power System is ultimately subject to
three levels of review by reliability organizations. First, North American Electric Reliability
Corporation (“NERC”), which is the Electric Reliability Organization for the United States under
Section 215 of the FPA, %8 establishes mandatory electric standards for power system operations

and planning. Second, the Northeast Power Coordinating Council (“NPCC”), which serves as the

2316 U.S.C. §824(b)(2).

2416 U.S.C. §8240(h)(i).

5 d.

26 Energy Policy Act of 2005, P.L. 109-58 (Aug. 8, 2005).

14



regional entity for conducting compliance review and enforcement for NERC, establishes
reliability criteria that are more specific and/or more stringent than the NERC standards for the
northeastern United States and Canada.?’ Third, the New York State Reliability Council
(“NYSRC”) establishes New York State Reliability Rules that are more specific and/or more
stringent than the NERC standards and NPCC criteria.?® NYSRC has promulgated its own more
specific resource adequacy rule.?®° The NYPSC has repeatedly adopted the NYSRC Reliability
Rules as New York State regulations.®® The NYISO is required to comply with the NYSRC
Rules and NPCC Criteria.®!

C.NYISO’s capacity market is designed to send price signals that meet long-

term resource adequacy objectives in the most cost-effective manner for
consumers

2 New York State Reliability Council, Reliability Rules & Compliance Manual For Planning and Operating the
New York State Power System, Rule A.1 R.1, (May 11, 2018, Version 43) states:

R1. The NYSRC shall annually perform and document an analysis to calculate the NYCA Installed Reserve Margin
(IRM) requirement for the following Capability Year. The IRM analysis shall:

R1.1 Probabilistically establish the IRM requirement for the NYCA such that the loss of load expectation (LOLE) of
disconnecting firm load due to resource deficiencies shall be, on average, no more than 0.1 days per year. This
evaluation shall make due allowances for demand uncertainty, scheduled outages and deratings, forced outages and
deratings, assistance over interconnections with neighboring control areas, emergency NY'S Transmission System
transfer capability, and capacity and/or load relief from available operating procedures.

R1.2 Utilize the methodology and modeling parameters for establishing NYCA IRM requirements and a timeline for
the study process, as described in NYSRC Policy 5 “Procedure for Establishing NYCA Installed Capacity
Requirements.”

R1.3 Prepare a technical report documenting the assumptions, models, methodology and results of the IRM Study.
28 See NYSRC, Reliability Rules & Compliance Manual: For Planning and Operating the New York State Power
System, (July 17, 2020, Version 45).

2 d.

30 NYPSC, Order Adopting New York State Reliability Rules, Case No. 05-E-1180, In the Matter of the Reliability
Rules of the New York State Reliability Council and the Criteria of the Northeast Power Coordinating Council (Feb.
9, 2006); id., Order Adopting Modifications to New York State Reliability Rules (Dec. 21, 2006); id., Order
Adopting Second Modifications to New York State Reliability Rules (July 23, 2007); id., Order Adopting Third
Modifications to New York State Reliability Rules (Dec. 24, 2007); id., Order Adopting Modifications to New York
State Reliability Rules (Feb. 9, 2015); id., Order Adopting Modifications to New York State Reliability Rules (Mar.
21, 2016); id., Order Adopting Modifications to New York State Reliability Rules (Dec. 21, 2016); id., Order
Adopting Modifications to New York State Reliability Rules (Dec. 20, 2017); id., Order Adopting Modifications to
New York State Reliability Rules (Feb. 13, 2019).

31 Agreement between the New York Independent System Operator and the New York State Reliability Council,
Article 3, http://www.nysrc.org/pdf/Agreements/1999%20NY SRC%20NY1SO%20Agreement%20signed.PDF.
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The NYI1SO’s wholesale market framework was designed to provide r